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DISCUSSION PAPER ON ILLICIT BROKERING IN SMALL ARMS AND LIGHT WEAPONS

Introduction

1.
At the 2008 BMS we are being asked to consider effective implementation of the UN Programme of Action (UNPoA) to Prevent, Combat and Eradicate the Illicit Trade in Small Arms and Light Weapons in All Its Aspects.  This involves not only taking stock of what has been done, but examining what remains to be done and considering how best it can be done. This paper aims to address these three issues in the context of illicit brokering.

What Has Been Done – A Brief Overview

2.
States have recognised for over ten years that the problem of illicit brokering in small arms and light weapons (SALW) needs addressing.  For example, the United Nations Disarmament Commission in 1996 referred to the need to regulate the activities of private arms dealers.  The UNPoA highlighted the need to develop at the global level “common understandings of the basic issues and the scope of the problem related to illicit brokering of SALW, with a view to preventing, combating and eradicating the activities of those engaged in such brokering”. States also undertook to develop “adequate legislation or administrative procedures” to regulate those who were involved in brokering. Member States’ national reports have in some cases traditionally indicated the progress made in developing national legislation. The inclusion for the first time this year of a separate section in national reports on the status of brokering controls should help to analyse more accurately the state of play at the global level.  

3.
In the context of the UNPoA the Group of Government Experts (GGE), established by UN General Assembly Resolution 60/81 looked at what further steps could be taken to enhance international co-operation. Not only has this work helped to further common understandings of the basic issues, it has provided a clear definition of brokering and optional elements which states can use when developing their own national legislation.  The GGE report made recommendations on the way forward.

4.
The UN Secretary-General’s report to the Security Council on the issue of SALW (S/2008/258) published earlier this year noted “that brokering and trade in small arms are often difficult to discern. This complicates the possible development of a separate instrument on brokering”. That said, around 40 States are currently known to have domestic legislation to regulate the activities of brokers and a number of regions and sub-regions have developed legally binding instruments that regulate illicit brokering which states have, or will need to, incorporate into their domestic legislation. However around 80% of States have yet to enact specific laws and Security Council monitoring groups have observed a recurring problem of a lack of a normative framework to guide decisions regarding arms transfers and brokering transactions.

What Should Still Be Done?

5.
It is necessary to continue to work towards ensuring that regional and sub-regional bodies, as well as Member States individually, have the tools available to help them make progress on developing adequate legislative provisions, and following that the capacity to administer and enforce them. The ability to control illicit brokering cannot however take place in a vacuum and to be effective, has to be seen as part of a bigger picture that involves the ability to control the export, import and transit of SALW as well – part of the normative framework that UN Security Council monitoring groups have referred to.

6.
The UN Secretary General remarked that in some regions the level of national reporting to the BMS remains low and that reports that are received are often unclear on what the challenges are in national implementation and how these could be overcome. He also observed that the UNPoA proposed “neither benchmarks nor cut-off dates nor a specific framework to facilitate international assistance and co-operation among States. Hence states have had difficulty in finding co-operative structures and linking needs with resources”. What we have to do therefore is to finds ways within the current structure of the UNPoA to encourage thoughtful and analytical reporting from States, continue to promote understanding of the issues, to encourage states to develop adequate legislative frameworks and to match donors with recipients to help build capacity.

7.
The Group of Government Experts (GGE) on illicit brokering in their report, published on 30 August 2007 (A/62/163), identified a number of ways in which the situation could be improved and it is worth setting out here what they had to say on the matter to inform our debate on the issues. 

(a) On international assistance and capacity building they recommended that states and relevant organisations that were in a position to help should, upon request, seriously considering providing technical, legal, financial and other support to States to reinforce national measures. States and relevant organisations could assist in the formulation of national action plans and become involved in joint projects to increase the capacity of national authorities including those involved in licensing, enforcement and border control. Assistance with work on awareness-raising was also important but it was really in the hands of States requesting assistance to have assessed their needs before approaching potential donors.  

(b) The GGE also considered that states and other organisations could explore possible synergies with the WCO SAFE customs capacity building programme and to explore with Interpol possibilities for strengthening capacity building in operationalising Interpol databases. 

(c) Organisations at the international, regional and sub-regional level were encouraged to organise training courses and workshops for national experts and enforcement officials with a view to sharing information on lessons learned and national practices on legislation and enforcement.  

(d) It was also recommended that states appoint national points of contact on brokering to facilitate co-operation.

8.
The UN Secretary General in his report to the Security Council said that the United Nations Co-ordinating Action on Small Arms (CASA) mechanism was to be revived.  An electronic database for co-ordinating small arms programmes would also act as a clearing-house function.  He also made a plea for parties in a position to do so to make comprehensive commitments to provide technical and financial assistance.  Without such commitments, many of the recommendations on brokering and other PoA issues would prove impossible to fulfil.

How Best To Achieve Results?

9.
The previous section sets out many ideas for tackling the problem of illicit brokering. Many of these ideas have been around for some time, although they have not been gathered together so conveniently as they were in the GGE report and the Secretary General’s paper.

10.
This section looks at how we might turn those ideas into reality within the existing framework of the UNPoA. It will require a renewed commitment on many to act and to use the tools that are available.

11.
Reports to the BMS can act as the initial tool to highlight challenges and progress. When completing their reports, States that have not been able so far to introduce control measures that would regulate brokers and brokering need to identify what is holding them back from doing so. Ideally these reasons should be shared with others in the international community. Their candour should not be approached in a judgemental way but viewed in a positive light. 

12.
The CASA database would clearly have much utility in matching those that need help with potential donors.  States that seek assistance with the implementation of the UNPoA can use this database to clearly indicate their needs, possibly in the form of self-assessment. However, if States wish to approach potential donors either on a purely bilateral basis or via the database, they need information on donor programmes.  It might therefore be useful for all those in a position and willing to help (individual States/regional organisations etc) to clearly set out on the database contact information, the types of programmes they are funding (SALW specific or linked to other goals), application requirements and whether funding is global in nature or designed to have a specific regional focus and if so which region or regions are covered.

13.
In this context we should perhaps not exclude civil society. In addition to playing a major role in advocacy and promoting the need for brokering controls, a number of NGOs deliver programmes of their own, or co-operate with governments and others to deliver programmes funded by others. It may be useful to include information on what they do or could provide on the database.

14.
Regional and sub-regional organisations, individual States and others organising training courses or seminars where brokering or export/import controls feature may wish to consider using the database to advertise events, including whether attendance may in certain circumstances attract a subsidy or total funding for a participant from a state wishing to understand more about the issues involved in developing and implementing controls.

15.
Information might also be made available on the WCO SAFE customs capacity building programme and on the work of Interpol that would be of relevance to tackling the problems of illicit brokering.

16.
Finally, although brokering of SALW deals often takes place across world regions – as shown on UN arms embargo monitoring reports, building capacity to prevent the consequences of illicit brokering is often a regional or sub-regional problem, requiring close co-operation between regional states. It is worth examining whether regional and/or sub-regional organisations actually hold the key to providing States advice on the issue of brokering legislation and practices (for those States where a regional and/or sub-regional organisation exists). Such organisations could thus develop capacity to play a similar role to the role they play have in assisting with more general issues surrounding UNPoA implementation. Furthermore, attuning national legislation and administrative practices to the needs of a particular region will make harmonisation on an international level more likely in the longer term. It might also lead to a lesser need for assistance to individual states.

